REVIEW

The Courts and Section 132 of the Condominium Act — by David Sanders, LL.B.

A short summary of
the current case law
for nondawyers.

Section 132 covers
most, but not all,
condominium
disputes

Introduction

Section 132 is the mandatory alternative dispute resolution (“ADR”) section of the
Condominium Act replacing the summary Superior Court procedure under the old Act.
It creates a process whereby most condominium disputes will go to mediation and,
where mediation has failed or is unavailable, an arbitration must take place. In most
instances a corporation cannot directly proceed to court to enforce its declaration, by-
laws and rules: ADR must come first. The specific format of such a process is left
largely to the parties themselves, as long as there is no breach of the requirements of
the Condominium Act or Arbitration Act.

The idea behind the change to mandatory ADR is simple: a condominium is a
community which has as many common interests and problems as it has common
areas. A method of resolving the many disputes that is based on mutual effort and
bears in mind the unique needs of condominiums and their owners was considered
superior to the adversarial process found in the courts.

There is no opting out: “sections 132 and 134 of the Condominium Act...are mandatory
provisions of a public statute and apply .. 1rrespectwe of any agrecment between the
parties, or acquiescence in their contravention. »! Section 132 covers® most
condominium disputes, but some are specifically excluded; a complete list would take
more space than is available here, but the most representative ones are listed below.

Some disputes subject to the ADR stream:

o Disputes arising from an agreement between a developer and a corporation.

 An agreement between two or more corporations (for example, in shared use
agreements).

o Nuisances.

« Disagreements between owners and corporations with respect to the declaration, by
-laws and rules: such disagreements include “allegations which would amount only
to contraventions of the corporation’s declaration, by-laws or rules. (Thus, the
classic “people pets and parking” disputes definitely fall within the s.132 ambit.)’

Some disputes not subject to the ADR stream:

« Damage and injury matters under Section 117.

« Oppression claims under Section 135.

o Third party service provider disputes.

e Any act done by a corporatlon or owner that is in violation of either the
Condominium Act specifically or other Ieglslatlon in general.

« Situations where the violation of legislation is by an owner and where the
corporation is obliged to take steps to enforce compliance.’

! York Region Condo Corp. 890 V 1185010 Ontario Inc., 2007 CanlLIl 44831 (On.S.C.) at {[19.
2 The author Sanders strongly recommends Audrey Loeb’s book, The Condominium Act: A
User's Manual for excellent summaries and a useful checklist of which matters are and are not
govemed by s.132.

However: the reader is invited to note the non-ADR tack taken by some corporations on “open-
and-shut” breaches [below].
* Condominium Act, s.119(1).
5 peel Condo. Corp. 283 v. Genik, 2007 CanLll 23915 (On.S.C.) at {[7-9.
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